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I. Introduction
The law firm had a problem.

The health insurance premiums, already high, were increasing
by 63 percent. The small firm had always paid the full cost of
employee coverage, but this was simply unaffordable. More-
over, the rate hike was difficult to understand — no one in the
small group had experienced any significant claims — until a
representative from the insurer explained that it was primarily
because of the change in the average age of the group. Earlier
in the year, three younger employees had left the firm, leaving
only four persons on the policy and dramatically increasing
the average age of the group. Because state rating laws allow
insurers to consider age in establishing small group rates, the
premiums shot up more than simple medical inflation would
have called for. With no better premiums available from other
insurers, the group moved to the highest deductible health plan
it could acquire. Moving to a large deductible plan to reduce
the impact of rate increases can create a burden on lower-paid
employees, a difficult economic choice many businesses and in-
dividuals have had to deal with in recent years."

That was in 2008. While that scenario will persist not just
for law firms but for many small groups for a few years, the
health reform law which President Barack Obama signed on
March 23, 2010, after a contentious and often confusing year
of debate in Congress, after raucous “town hall” meetings, and
even after Glenn Beck vowed to leave the United States if re-
form passed (he didn’t), will limit the use of age factors in rat-
ing small group and individual coverage (as explained below)
in 2014. That will be good news for a group similar to the one
above, but the flip side of that change will bring bad news in
the form of higher premiums for younger persons, since insur-
ers need to get aggregate premiums sufficient to cover claims
for all persons.

That rating restraint is only one short provision in the con-
tents of the 2,407 page health reform bill and the companion
148 page reconciliation act.” Those bills will do more than
simply affect what law firms and other groups and individu-
als pay for insurance in the future. The reform bill contains
provisions in effect today (at least one was retroactive to 2009
and others to the start of 2010), and those immediate changes
have impacts on a variety of legal specialties, including adop-
tion, tax planning, employment law, elder law and other prac-
tices, with a particular impact on lawyers counseling insurers,
hospitals and other health care providers.

As with all significant legislation, a good deal of the details
are left to be filled in by administrative agencies — indeed,
the reform bill assigns responsibilities to “the Secretary” (most
often Secretary of Health and Human Services Kathleen Se-
belius) no fewer than 1,051 times.? At this writing, only a few
of those regulations have been published.* Still, the outlines of
the requirements are clear enough from the legislation itself to
provide an understanding of its major impacts.

Attorneys who regularly counsel insurers, hospitals and oth-
er health care providers likely are already deep in the weeds of
these laws seeking to identify how their clients will be affected.
This article is not intended for them, mentioning those provi-
sions only briefly, but rather is intended to provide attorneys
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in a broader variety of practices with an insight into some of
the major provisions of the law that might affect their clients,
their firms, or them personally. Below I've grouped the chang-
es by the nature of their effect (e.g., “tax effects,” “coverage ef-
fects”) and within those generally by year of implementation.
At the same time, the reform laws are complex, further regula-
tions are yet to be issued, and no brief attempt at summarizing
the scope of the provisions can be wholly comprehensive.

I1. Tax Effects

Tax credits for health insurance premiums paid by small
businesses in 2010°

A provision giving a tax credit for health insurance premi-
ums paid by a business will have an immediate impact on
businesses with fewer than 25 full-time equivalent employees
meeting certain wage and contribution requirements. To be
eligible for the credit, an employer must contribute at least
half the premium cost for employee-only coverage (or the
equivalent spread over family coverage contributions), not
counting amounts paid under a salary reduction arrangement
under IRS § 125 cafeteria plans. The credit is worth up to 35
percent of the average premium in the small group market in
the state where the employer offers coverage (25 percent for
tax-exempt small employers, used as a credit against employ-
ment taxes).

The credits can be carried forward for up to 20 years or car-
ried back, after 2010, for one year. Small employers will claim
the credit on their tax return filed for 2010; no corresponding
deduction for amounts paid by the employer for employee
coverage will be allowed. Two percent shareholders of an S
corporation, 5 percent owners of a small business, partners,
and persons who are dependents of such persons are not
counted toward the 25 employee limit, nor are credits allowed
with respect to their premiums. The amount of credit will
vary with the size of the employer, and is reduced as average
wages increase, with phase-down percentages for ranges from
10 to 25 full-time equivalent employees and from $25,000 to
$50,000 in average annual wages.

Those credits are available for four years through 2013.
Beginning in 2014, with the advent of the health insurance
exchanges discussed below, they will be available only for
“qualified health plans” (those providing “essential minimum
benefits” as determined by the Secretary of Health and Human
Services) and only for coverage offered to employees through
those insurance exchanges. However, the credit increases to an
amount up to 50 percent (35 percent for tax-exempt employ-
ers), but is only available for a two-year period. The credits are
available both to businesses already sponsoring coverage and
to businesses which start to offer coverage.

Extension and expansion of adoption tax credit/
adoption assistance deduction through 2011¢

In 2001, the adoption tax credit was expanded from $5,000
to $10,000 (more for special needs children) and indexed for
inflation (the amount for 2010 had risen to $12,170). That
expansion was set to revert to $5,000 in 2011. Similarly, the
ability to exclude from income amounts paid by an employ-
er under an adoption assistance program followed the same
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scheduled amounts. The reform bill increased the credit or
deduction by $1,000 to $13,170 for 2010, the credits were
made refundable, and the reversion was delayed until 2012.

Codification of the economic substance doctrine
effective March 23, 20107

For some tax advisors involved in corporate and partnership
tax planning, entering into a transaction principally for the
purpose of tax reduction had been an acceptable reason for
structuring certain deals. That has not been a position with
which the IRS or most courts have agreed,® and the health
reform laws codified what had been a contested point of law:
the nature of the “economic substance doctrine,” the require-
ment that transactions have a basis other than tax avoidance
to enjoy favorable tax treatment. The changes specify that a
transaction must have “economic substance” for a business
(other than its federal tax position), requiring that the taxpay-
er’s economic position have changed in a meaningful way and
that the taxpayer had a substantial business purpose (other
than its federal tax obligation) for engaging in the transaction.

It appears that simply profiting is in itself insufficient in
terms of a change in economic position; rather, if the first test
is met (change in economic position) then profit potential can
be considered as a substantial purpose, using a test of whether
the present value of pretax profits, taking into account the
transaction expenses, is substantial compared to the present
value of the anticipated tax benefits. The technical explana-
tion” has a lengthy discussion indicating that these provisions
are not intended to apply to certain tax credit transactions
traditionally recognized, such as those involved in Section 42
low-income housing, production, new markets, and rehabili-
tation tax credits. The technical explanation further disclaims
that the intent of the provision is not to change the law, but
merely to clarify and codify existing case law.

The provision applies to transactions entered into on and
after March 23, 2010. If a transaction is found to have no eco-
nomic substance under the Code provisions, deductions, and
credits are disallowed and a 20 percent penalty will apply if
the transaction is disclosed on the taxpayer’s return (the same
rate as the understatement penalty) or a 40 percent penalty if
it is not disclosed. While the codification is likely to be the site
of contests to clarify its meaning and application in various
circumstances, the signals the law sends to the judiciary by
this change and its potential penalties are likely to discourage
some types of aggressive tax planning. It is worth noting that
this provision and a few others in the reform laws have no
relation to health care but were included to help drive federal
revenues.

Extension of gross income exclusion for health coverage
of adult children'

As a complement to coverage provisions described below
allowing children to remain on a parent’s coverage to age 26,
the tax code was amended to allow for exclusion from gross
income of the benefit of employer-provided health coverage
for children under the age of 27, rather than 26, effective for
the 2010 tax year. Self-employed individuals are allowed a de-
duction for premiums paid for such children.
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W-2 reporting value of employer contributions to health
coverage for 2011"

Beginning with tax year 2011, employers will have the op-
tion to report on W-2 forms the value of health coverage paid
by the employer and will be required to report it for 2010.

Change in eligibility for coverage under HSAs, FSAs, and
HRAs in 2011

Today, there is a difference between medical expenses that
are deductible and the kinds of medical services that can be
paid from funds in a health savings account (HSA), flexible
spending account (FSA), or health reimbursement arrange-
ment (HRA). In general, the latter have broader provisions, al-
lowing not only direct medical care and prescribed drugs and
supplies to be eligible, but also encompassing self-purchased
over-the-counter medicines and supplies. The reforms change
the definitions beginning in 2011 for HSAs, FSAs, and HRAs
to conform with the definitions used for deductions, limiting
the expenditures for which these plans can be used. There is
an exception for over-the-counter medications acquired with
a prescription. These changes will be important in planning
for contributions to such plans later this year for 2011.

Increased taxes for nonmedical distributions from HSAs
and MSAs"

Funds in HSAs and in Archer Medical Savings Accounts
(MSAs) can be used for other than qualified medical expense,
subject to a surtax. In 2011, that surtax will be increased from
10 percent to 20 percent for distributions from HSAs for uses
other than qualified medical expenses and from 15 percent to
20 percent for such distributions from MSAs.

SIMPLE Cafeteria Plans for employers with 100 or fewer
employees available in 2011

An Internal Revenue Code § 125 cafeteria plan — a plan
permitting an employee to elect between taxable benefits and
nontaxable qualified benefits — can lower the functional cost
to employees of what would otherwise be their share of health
insurance premiums or other qualified benefits by allowing
for payment on a pretax basis. However, the nondiscrimina-
tion testing requirements, intended to prevent plans which fa-
vor highly compensated or key employees either with respect
to the plan as a whole or with respect to specified qualified
benefits, can impose a significant administrative burden on
smaller employers, creating obstacles to such employers in of-
fering § 125 plan. Effective in 2011, the reform law creates a
“safe harbor” for employers of 100 or fewer employees during
either of the preceding two years if the plan meets certain eli-
gibility and contribution requirements.

In brief, the eligibility requirements mandate that all em-
ployees be eligible to participate in any of the plan benefits if
they are over age 21 (or a younger age if the plan provides),
worked at least 1,000 hours in the prior year, and had (if the
plan requires) at least one year of service with that employ-
er. The contribution requirement is met if (a) the employer
contributes a uniform percentage of at least 2 percent of the
employee’s compensation for the year (regardless of whether
the eligible employee chooses to make any salary reduction
contribution) or (b) the value of employer-paid benefits is
the lesser of (1) at least 6 percent of each eligible employee’s
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compensation or (2) twice the amount of the salary reduc-
tion amount for each eligible employee who is not a highly
compensated employee or a key employee (as defined in the
Internal Revenue Code) and who participates in the plan. In
essence, an employer can contribute an equal amount to all
employees, whether participating or not, the employer can
provide a minimum value of paid benefits, or the employer
can match salary reduction amounts of nonhighly compen-
sated, nonkey employees.

1099s for payments to corporations'

The obligation for a business to generate a form 1099 when
it makes payments to another person currently does not re-
quire such information reporting to the IRS when payments
are made to a corporation. Beginning in 2012, payments of
$600 or more made to a corporation will also require genera-
tion of a 1099.

Elimination of deduction of expenses allocable to retiree
drug coverage'®

To encourage employers to continue to provide drug cov-
erage to retirees when the Medicare Part D drug benefit be-
came available, Congress provided for payment of subsidies to
employers electing to participate, covering about 28 percent
of the cost of retiree drug coverage. That subsidy was exclud-
able (deductible) from such employers’ incomes. Beginning in
2013, it will be nondeductible.

Additional taxes on high-income taxpayers in 2013"

For tax years 2013 and thereafter, a new 3.8 percent Medi-
care contributions surtax will be applied on unearned income,
i.e., the lesser of (a) net investment income or (b) the excess of
modified adjusted gross income (adjusted gross increased by
the amount excluded from income as foreign earned income
less deductions attributable to such income) over a threshold
amount of $200,000 for single taxpayers, $250,000 for joint
filers, $125,000 for married taxpayers filing separately, and
approximately $11,200 for estates and trusts (or undistrib-
uted net investment income, if less). Charitable remainder
trusts and charitable lead trusts are exempted from the surtax.
In addition, the law increases the FICA tax (currently at 1.45
percent) by 0.9 percent on earned income for individuals of
more than $200,000 per year and married couples of more
than $250,000 per year.'

Limitations on FSA contributions"

For tax years beginning in 2013, the reforms will limit the
amount of contributions one may make to a flexible spending
account plan to $2,500, a decrease from the current $5,000
limit. After 2013, the limit will be indexed to the consumer
price index general component.

Raising the threshold for itemized medical deductions.?

Currently, medical expenses are deductible only to the ex-
tent they exceed 7.5 percent of adjusted gross income. Be-
ginning with 2013, that threshold increases to 10 percent of
adjusted gross income.
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Penalties for individuals failing to hold coverage or for
large employers failing to contribute adequately towards
premiums?!

One of the key aims of the health reform law is to assure
persons that they could acquire health insurance without be-
ing rejected by insurers because of existing health conditions,
or being subject to underwriting restrictions, such as wait-
ing periods or exclusionary riders, related to those conditions.
The requirements on insurers to achieve that objective are
discussed below. To avoid insurers being saddled with a large
number of persons buying coverage only when they have a
known medical need — to avoid insurers having to sell insur-
ance “after the house is on fire” — Congress created incentives
in the form of penalties for individuals to purchase coverage
and for large employers to contribute to premiums. Those
penalties are effective beginning in 2014 as follows:

* The law imposes a penalty on U.S. citizens who fail to
maintain minimum qualified health insurance coverage.
The penalty in 2014 will be the greater of 1 percent of
household income or $95, in 2015 the greater of $325
or 2 percent of household income, and in 2016 and
thereafter, the greater of $695 or 2.5 percent of taxable
income, not to exceed the national average premium for
the lowest-cost qualified plan. The penalties apply only to
persons with incomes over a threshold level — $9,500 for
single taxpayers, $18,700 for married persons filing
jointly, $3,650 for married persons filing separately, and
$12,000 for head of household status. Also exempted
from the penalties are persons who cannot find a
premium that is less than 8 percent of their income.

* The law also imposes a nondeductible penalty on large
employers (generally those with 50 or more full-time
employees) who do not meet certain contribution and
coverage requirements. The penalty applies to a large
employer when any full-time employee enrolls in a health
insurance exchange and receives a premium assistance
tax credit or cost-sharing. A penalty of $166.67 per
month ($2,000 per year) per employee, based on the
number of employees in excess of 30, applies to an
employer in such a circumstance who fails to offer
full-time employees the opportunity to enroll in a
“minimum essential coverage plan” sponsored by the
employer. If the employer offers such coverage but any
employee is nonetheless enrolled through a health
insurance exchange and receives a credit, a penalty of
$250 per month ($3,000 per year) per employee enrolled
in the exchange applies, not to exceed $166.67 per
month per employee times the total number of full-time
employees.”? While that sounds like a complex approach,
the concept underlying it is to encourage employers to
offer coverage and to make an adequate contribution
towards employee coverage so that employees elect to
enroll in the employer’s program.
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III. Coverage Issues

Young adults can remain on parents’ coverage®

Beginning with plan years six months after the effective date
of the reform law (beginning September 23, 2010), children
not otherwise eligible for employer-sponsored coverage will
be able to stay on a parent’s health plan to age 26. For many
persons, the effective date of this provision will be January 1,
2011, because many plans operate on a calendar year basis.
The U.S. Department of Health and Human Services (HHS)
issued proposed regulations on May 13, 2010, explaining that
access to coverage is available for unmarried and for married
adult children (but not the spouses or children of such mar-
ried children) and that the child need not be dependent for
tax purposes, need not be a student, and need not be living
at home.*

Several insurers have agreed to implement the change early,
although the details may vary from one insurer to another.”
Otherwise, eligible adult children not currently on a policy
will be able to be added during a special open enrollment fol-
lowing the start of the plan year after September 23, 2010.
Any premium due because of adding them would enjoy the
same tax treatment as parental premiums and benefits received
would not be taxable. In addition, if employers wish to allow
coverage through age 26, changes in the tax code allow pre-
miums and benefits to be treated in the same fashion as they
are for the employee up to age 27. Nothing in the regulations
or the law limits how insurers may charge for such additional
coverage, including requiring higher premiums for children
with severe health conditions.?

No unfair rescissions of coverage”

Beginning six months from the effective date of the reform
law, insurers are banned from rescinding coverage except with
regard to individuals who performed an act or practice that
constitutes fraud or making of an intentional misrepresenta-
tion of a material fact in applying for coverage.

No lifetime benefit caps™

Beginning six months after enactment, group health plans
(group insurance and self-insured plans) and individual insur-
ance may not impose lifetime limits on the dollar value of
benefits or set restricted annual limits on the dollar value of es-
sential health benefits as determined by the Secretary of HHS.
In 2014, annual limits will be banned entirely. These changes
likely will eliminate a category of relatively low-priced insur-
ance policies that insurers have sold in recent years such as
those providing a very low lifetime limit on benefits or limited
benefits for specified services, such as office visits, accidents,
x-rays, and other services.

Access to coverage (high-risk pool)?

Although Kansas currently has a high-risk pool as a resource
for otherwise uninsurable persons, that pool involves a six-
month waiting period and premiums that are capped at 130
percent of comparable individual coverage.” Beginning 90
days from enactment of the reform law, each state must de-
velop a high-risk pool for persons who have been uninsured
for at least six months and who have a condition that prevents
them from acquiring coverage in normal insurance markets. If
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a state does not develop such a pool, a pool run by the federal
government will be available for citizens of that state.’’ The
pool coverage may not impose any limitations on preexisting
conditions and must cover, on average, 65 percent of medical
costs and limit out-of-pocket spending to that allowed for an
HSA, or $5,950 for individual policies and $11,000 for fam-
ily policies.

Premiums will be based on market prices for similar cover-
age but may not vary based on age by more than a factor of 4
(that is, the price for older persons may not be more than four
times the price for younger persons). Because the enrollees
will be less healthy — more expensive — than persons covered
in the ordinary individual market, the premiums are subsi-
dized by federal appropriations. The high risk pool is tempo-
rary. When insurance exchanges come into being in 2014, the
requirement to maintain high risk pools goes away, because
(as explained below) insurers and health insurance exchanges
will not be permitted to exclude persons based on health and
will be subject to rating rules that eliminate health status as
a factor.

First dollar coverage for preventive services*

Cost sharing (deductibles and copayments) for proven pre-
ventive care services, which will be identified by the Secretary
of HHS, will be eliminated for new plans commencing six
months after the effective date of the law. Although high de-
ductible health plans provided as a part of a health savings
account already may provide such coverage for preventive ser-
vices, there exist today catastrophic coverages which subject
all services to significant deductibles before benefits are avail-
able for any such services; these requirements may result in
the elimination of such coverages in the future.

Reinsurance for employers covering retirees®

To be available within 90 days of enactment (June 23,
2010), employers providing insurance to retirees ages 55 to
64 (including coverage of a spouse, surviving spouse, and
dependents) will receive up to 80 percent of costs for health
benefits between $15,000 and $90,000. These amounts will
be adjusted in future years by the medical component of the
consumer price index. Plans must use these proceeds to lower
health costs for enrollees (e.g., premium contributions, co-
payments, deductibles, etc.) The program terminates in 2014
when such persons will be eligible to acquire coverage through
health insurance exchanges. Five billion dollars has been al-
located for the program, and if that is exhausted, the program
will end sooner.

Payments will be made to employer-sponsored health plans,
and employers with either self-insured benefits or group health
insurance are eligible. Because the proceeds must be used to
lower premiums, deductibles or copayments, the amounts
received are excludable from gross income. Employer health
plans will have to submit an application to HHS along with
documentation of paid claims for early retirees to receive the
assistance. In addition, to be eligible, such employer health
plans will have to implement programs aimed at generating
cost savings for plan participants with chronic, high-cost con-
ditions. Employers will likely have to secure paid claims data
and other assistance from their insurers or claims administra-
tors to complete the process.
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Nondiscrimination in group health plans*

New group health plans established six months or later after
the effective date of the legislation will be prohibited from
discriminating in eligibility rules in favor of the highly com-
pensated. Although the group quota requirements of many
insurers effectively require participation by most employees
not having coverage elsewhere, it has not been unusual for
some employers to have differing benefits available for differ-
ent classes of employees, reserving the richer plans (and higher
contribution levels) for more highly paid employees. The leg-
islation specifically provides that a plan will not be considered
discriminatory if it provides higher levels of contributions to
lower-paid employees (some employers have provided what
amounts to graduated employee contributions, increasing
with pay levels).”

New rights to external review of denied claims®

Most states (including Kansas)? have laws that create a right
to external review by an independent entity of claims denied
under a health insurance contract on the grounds of lack of
medical necessity or because the service was determined to be
experimental or investigational. For plan years beginnig on or
after July 1, 2011, health insurers and group health plans (in-
cluding self-insured plans) will be required to make available
both an internal review process and a process for independent
external review of denied claims following a model of the Na-
tional Association of Insurance Commissioners. The result of
that external review, if exercised, will be binding.

Reducing the coverage gap for Medicare Part D (drug
coverage) enrollees

Medicare beneficiaries are eligible to enroll, subject to pay-
ment of additional premiums, in prescription drug plans un-
derwritten by private insurance companies but subsidized by
the federal government. The benefit structure currently in-
cludes a coverage gap — the “doughnut hole” — after initial
benefits during which enrollees are exposed to a potential per-
sonal out-of-pocket expense ranging from $2,700 to $6,154
in drug costs. Enrollees who acquire prescription drugs subject
to this coverage gap will receive a $250 rebate for 2010.%* In
2011, a 50 percent discount on brand-name drugs acquired
while in the coverage gap will reduce the impact of that gap,
and additional discounts on both brand-name and generic
drugs will be phased in until the coverage gap is completely
eliminated in 2020.%°

Rebates from insurers for excessive administrative costs
and profits*

Beginning in 2011, health insurers will be required to spend
80 percent of premiums collected in the individual and small
group markets and 85 percent of premiums collected in the
large group market on medical services. Insurers not meeting
those standards will be required to provide rebates to insureds
for excessive premiums. The law directs the National Associa-
tion of Insurance Commissioners to develop uniform defini-
tions for insurer reporting of costs for medical services, and
the Secretary of HHS is tasked with oversight and enforce-
ment of the law.
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Medicare advantage program changes

Beginning in 2012, the reform law changes the amount of
government payments to privately-operated Medicare plans
(“Medicare Advantage” plans) to bring them closer to costs
under traditional Medicare,*! thus affecting premiums enroll-
ees must pay. The reform law also prohibits such plans, begin-
ning in 2011, from having higher cost sharing requirements
than traditional Medicare for chemotherapy, renal dialysis
and other services, placing them on a more equal competitive
footing with traditional Medicare.*

Government-administered long-term care insurance®

The reform measure includes provisions for a voluntary in-
surance program, to be administered by the federal govern-
ment, providing coverage for community living services and
institutional (long-term facility) care for persons who become
functionally or cognitively disabled and require long-term
care services when unable to perform activities of daily liv-
ing. The provision is known as the Community Living As-
sistance Services and Supports program, or CLASS Act. The
law calls for cash benefits to purchase nonmedical services and
supports needed to maintain residence in the community of
the insured (example services include adult day care, assistive
technology, home modifications, personal assistance services,
accessible transportation, and homemaker services) as well as
payments when institutional care is necessary.

The level of benefits is to be based on the degree of disabil-
ity, but may average no less than $50 per day. In modeling
the program, a $75 per day benefit was widely anticipated.*
While that amount is not enough to cover the full cost of such
care, it would offset a substantial amount of such costs. In ad-
dition, since Medicaid would be secondary to the benefits of
such a program, it would ease the burden on Medicaid as well.
The CLASS benefits are to be financed by self-sustaining vol-
untary premiums paid by those electing to enroll, estimated
at an average of $123 per month® (the rates will vary depend-
ing on age). Payroll deduction options will be available, and
if an employer is participating, persons will be automatically
enrolled unless they opt out. While it is expected that enroll-
ment will begin in 2013, one must have paid premiums for
five years and have worked for at least three of those five years
before benefits are available.*

2014 rules encouraging enrollment in coverage
(the so-called “mandate”)*

Starting in 2014, all U.S. citizens and legal residents (with
income-related exceptions) will be required to have minimum
essential coverage or pay a penalty.”® The Secretary of HHS
will develop regulations specifying the contents of “minimum
essential coverage.” The penalty is graduated over three years,
beginning as the greater of $95 per person or 1 percent of
income in 2014, increasing to $325 per person or 2 percent
in 2015, to $625 and 2.5 percent in 2016, and indexed there-
after for inflation. The obligation will be monitored through
reporting on tax returns (as well as matching required infor-
mation reporting by insurers) and will be enforced by the IRS
as a required payment in addition to taxes. The IRS will be
entitled to withhold refunds to enforce the penalty but many
of its traditional enforcement tools will not apply (underpay-
ment penalties and interest, levies, and seizure of assets, for ex-
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ample). The penalties are significantly less than the actual cost
of maintaining coverage — the average cost of an individual
policy providing single coverage in 2009 was $2,985 per year,
with a range from $1,350 for persons under 18 to $5,755 for
persons age 60-64.

Making insurance affordable through advance
tax credits®

The law creates premium assistance tax credits designed
to assure that low-income persons do not spend more than
a specified percentage of income on medical insurance pre-
miums. Those credits first become available in 2014. Persons
with household incomes between 100 percent and 400 per-
cent of the federal poverty level will be eligible for those cred-
its, which will be payable in advance. The tax credits will as-
sure that such persons at the lower end of this scale spend no
more than 2 percent of income for premiums and that persons
at the upper end spend no more than 9.5 percent. Such assis-
tance may only be used to purchase coverage through a health
insurance exchange.

Limits on cost sharing for low-income individuals®'

Starting in 2014, the law creates limits on out-of-pocket
costs related to the same household income thresholds that
determine eligibility for advance tax credits. For persons at
the lower end of the scale the reform law limits cost-sharing
to one-third of health savings account limits ($1,983 for in-
dividuals, $3,967 for families) and ranges up to two-thirds of
the HSA limits for persons at the upper end of that scale.

Guaranteed availability of health insurance beginning in
20142

Beginning in 2014, insurers will be prohibited from re-
jecting any person from coverage, although insurers will be
permitted to limit enrollment dates to open enrollment pe-
riods. This guaranteed-issuance requirement is a reciprocal
of the requirement that individuals hold coverage or pay a
penalty. Insurers could not be required to accept anyone who
sought coverage if they could not get a broad cross-section of
the healthy and those needing care, and to get such a broad
cross-section, some disincentive to not enrolling in coverage
was necessary.”® As noted above, upon the 2014 effective date
of this guaranteed-issue requirement, the need for a separate
high risk pool for persons who would be rejected because of
existing health conditions will be moot, and the high risk
pools will be eliminated.

Rating rules in the individual and small group markets™
As the scenario introducing this article indicates, in 2014 a
provision becomes effective that will have important effects,
favorable to some and unfavorable to others, limiting how in-
surers may develop rates in the individual and small group
markets. Insurers will be prohibited from charging the oldest
individuals, or small groups with persons with older average
ages, more than three times the amount charged the young-
est such individuals or groups. By comparison, insurers today
may have age ratios of 1:7 or higher.”> While that will mean
lower premiums for older persons, it will mean higher premi-
ums for younger persons. In addition to this restriction, indi-
vidual and small group rates may not take health status (other
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than tobacco use) into consideration in rate development, and
may only use as additional factors geographic rating area and
family composition. Today, other factors, including group
size, group claims experience, industry classification, and (in
the individual market) health status, all influence rates in
these market segments.”

Limits on deductibles and cost-sharing*

Starting in 2014, deductibles in the small group market will
be limited to $2,000 for individuals or $4,000 for families
(with the additional requirement of first-dollar coverage of
preventive services). In addition, annual cost sharing (deduct-
ibles and copayments combined) will be limited to the HSA
limits in effect.

Health insurance exchange®®

The reform legislation creates state-based health exchang-
es (the “American Health Benefit Exchanges and the Small
Business Health Options Program (SHOP) Exchanges), to be
available beginning in 2014. Exchanges can be thought of as
an insurance “shopping mall” in which persons can select the
insurer and the benefit plan of their individual choice whether
enrolling as an individual or as an employee of a participating
employer.

The exchanges will be administered by a governmental unit
or a nonprofit organization. Individuals and employers of up
to 100 employees (prior to 2016, states have the option of
limiting that to employers of up to 50 employees) can pur-
chase minimum essential insurance through the exchanges.
Those persons and employers receiving premium assistance
or tax credits must acquire coverage through the exchanges.
States are authorized to use a single exchange for both the
individual and small group markets (and by 2017, can expand
availability of the exchanges to larger employers).

Health insurance exchanges embody several theories. One is
that by creating a central market in which price, quality, and
other information can be accessed by consumers, a more com-
petitive insurance market will result.”” Another underpinning
is that exchanges will create a market of insurance purchasers
of such significance that insurers have to offer rates (in es-
sence, reduce their administrative costs and profit margins)
to a level similar to those charged to large groups. A third
element of exchanges is that they allow consumers, including
employees accessing coverage through the exchange, to have a
choice of insurance carriers and plans, and to acquire coverage
which is portable — which can be carried from one place of
employment to another, rather than depending on the insur-
ance carrier and coverage selected by an employer.*

The coverages available in an exchange would be sold by
existing health insurers meeting qualifications established by
HHS and the exchanges. The same underwriting limitations
and rating restrictions (guaranteed issuance, limited rating
factors) applicable to insurers selling coverage in the individu-
al and small group markets would also apply to coverage sold
through the exchanges. Each exchange must offer at least two
plans available on a multi-state basis and at least one plan that
provides no coverage for abortion other than coverage per-
mitted by federal law. States can enter into regional compacts
creating multi-state exchanges or can allow more than one
exchange if each serves a distinct, separate geographical area.
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The Secretary of HHS will set up and operate an exchange in
any state that fails to establish one.
Other features of exchanges include:

* Availability of four benefit levels — The Secretary of HHS
will define uniform benefit packages (“essential mini-
mum coverage”) which must include ambulatory patient
services, emergency services, hospital services, maternity
and newborn care, mental health services, substance
abuse services, prescription drugs, rehabilitation services,
ease management services, and pediatric services includ-
ing oral and vision care. Four levels of coverage must be
available: Bronze (the plan would provide 60 percent of
actuarial value of plan benefits), Silver (70 percent), Gold
(80 percent) and Platinum (90 percent). All plans in
an exchange must offer at least one Silver plan and one
Gold plan. Plans may also offer programs of catastrophic
benefits, with deductibles at the HSA level but initial
coverage for preventive services and three primary care
visits per year to persons (a) either under age 30 or (b)
who are exempt from the requirement to hold cover-
age or pay a penalty because the cost of coverage would
exceed 8 percent of their income. States can also create
a “Basic Health Plan” for persons with incomes between
133 percent and 200 percent of the federal poverty level
to be available as an alternative to such persons receiv-
ing premium subsidies to purchase coverage through the
exchange.

Exchanges will certify insurers allowed to offer coverage
in an exchange and will monitor (but not regulate)
premium increases.

Exchanges will make public ratings of health plans based
on quality and price, and will require plans to make
public information on claim payment policies, financial
information, enrollment date, denied claim data cost
sharing requirements, out-of-network payment obliga-
tions of enrollees and other information.

Exchanges will require the use of a uniform enrollment
form by participating insurers.

Exchanges will operate a toll-free consumer assistance
hotline and a website allowing persons to obtain
standardized comparative information about health plans
offered by participating insurers.

¢ Importantly, exchanges will administer subsidies for
individuals, including “free choice” vouchers described
below.

Free choice vouchers®

To assure that affordable coverage is available to employees
who would not qualify for Medicaid but for whom employee
contributions for an employer plan pose a burden, the act pro-
vides that beginning in 2014, employers that offer minimum
essential coverage to employees and pay any part of the pre-
mium must also provide a “free choice voucher” to employees
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for whom the required employee contribution would exceed
8 percent, but not exceed 9.8 percent, of household income.

The free choice voucher would be valued at the employer
contribution level, and could be used by the employee in an
exchange to pay premiums for a plan the employee acquires
through the exchange as an alternative to the employer plan,
with the employee paying for any difference between the val-
ue of the voucher and the premium. The vouchers do not
count as taxable income to the employee, are used in deter-
mining any additional premium subsidy the employee gets in
the form of tax credits, and are deductible by the employer.
The underlying need for an employer to know not just an em-
ployee’s wage base but the household income of the employee
is worth noting in this element of the law.

Provider provisions payments

The reform law contains a variety of provisions dealing
with Medicare payments, and a thorough description of
those is not possible in this article. As a centerpiece of the
reform, the law establishes an Independent Payment Advi-
sory Board, modeled on the military base closure commis-
sion, which would be required to submit recommendations to
achieve spending reductions beginning in 2014 unless growth
in Medicare per capita spending is at or below a specified rate.
The Secretary of HHS is required to implement those recom-
mendations unless Congress enacts legislation achieving the
same level of savings.®

The law also includes a variety of specific payment changes,
including reductions in the index used to update payments
for hospital services beginning this year, and for home health
agencies, skilled nursing facilities and other Medicare institu-
tional providers in 2012.% Other payment changes include
reductions in payments made to hospitals serving a large
number of Medicaid and uninsured persons (disproportion-
ate share hospitals) beginning in 2014.%

The reform law also provides a 10 percent bonus payment
to primary care physicians and nurse practitioners beginning
in 2011 if at least 60 percent of their services were for primary
care, and a 10 percent bonus to general surgeons practicing
in health professional shortage areas.”” The law also sched-
ules general reductions (no more than 1 percent in 2013, 2
percent in 2014, and 3 percent in 2015 and thereafter) in
amounts otherwise payable to hospitals (other than critical
access hospitals) to account for payment otherwise occurring
for preventable readmissions, and a reduction by 1 percent
beginning in 2015 for hospital-acquired infections.*

The law authorizes some innovative programs. These in-
clude a pilot program to pay a bundled amount for an epi-
sode of care for inpatient and outpatient services rather than
paying for each service separately,”” payment arrangements
to providers organized as Accountable Care Organizations
allowing them to share in cost savings they achieve,®® and a
program to encourage at-home care of high-need Medicare
beneficiaries by allowing teams of health care professionals to
share savings from reduced hospitalizations coupled with im-
proved outcomes and patient satisfaction.”

The reform law also contains various provisions addressing
quality, and incentives related to quality. These include pay-
ment programs for hospitals based on performance measures
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beginning in 2012, with a requirement for developing similar
plans for skilled nursing facilities, home health agencies, and
ambulatory nursing facilities. There are also provisions for in-
centive payments to physicians for quality reporting through
2014,” coupled with a mandatory physician quality reporting
program beginning in 2015.”!

Changes to Antikickback Act and False Claims Act,
obligation to return overpayments

Today, physicians and hospitals are prohibited by the An-
tikickback Act from furnishing a thing of value to another if
any purpose was to induce referrals.”? Because the Antikick-
back Act containing these provisions includes criminal penal-
ties, it is strictly construed and proof of intent to induce a
referral is required.” In addition, the False Claims Act, mak-
ing it a crime to present the government with a false claim,
has frequently been invoked against health care providers with
respect to Medicare payments.’*

The reform law includes an obligation for a health care pro-
vider to report and return known overpayments within 60
days, and provides that a known overpayment not returned
is an obligation (a claim, in essence) under the False Claims
Act.”” The reform law separately provides that a kickback also
constitutes a false claim under that Act.”® Finally, addressing
the enforcement of the Antikickback Act in all circumstances,
the reform law provides that a person need not have actual
knowledge of the provisions of the Antikickback Act or a spe-

cific intent to commit a violation of it to be liable.”

Time for submission of Medicare claims’®
The time allowed for submission of Medicare claims is re-
duced in the law from three years to one year.

Charitable hospital obligations”

The law creates both action and reporting criteria for chari-
table hospitals. Charitable hospitals are required to engage
in a community health needs assessment, to have a written
financial assistance policy, not to charge persons eligible for fi-
nancial assistance more than is generally billed to insured per-
sons, not to engage in extraordinary collection efforts before
determining whether a patient is eligible for financial assis-
tance, and to undergo a mandatory review of their tax exemp-
tion every three years. Charitable hospitals are also subject to
a special tax beginning in 2011 (regardless of whether they re-
tain their tax exemption) for failure to meet the requirements
applicable to charitable hospitals set out in the law.

Physician interests in facilities

Concern that physician ownership of specialty hospitals
(e.g., heart hospitals, spine hospitals, etc.) resulted in unnec-
essary admissions caused Medicare to impose a moratorium
on payments to new physician-owned specialty facilities for
a period running from late 2003 through early 2005.%° The
reform law prohibits expansion or new creation of physician-
owned hospitals (not restricted to specialty hospitals), requires
reporting on the identity and extent of current physician own-
ership, prohibits increases in percentages of current owner-
ship, requires physician-owners referring patients to hospitals
in which they have an interest to disclose that interest, and
requires hospitals to disclose physician ownership interests on
websites and in public advertising.®'
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In addition, beginning with the effective date of the act, the
law creates an obligation for physicians with an ownership
interest in an MRI, CT, PET, or other designated services to
inform a patient, when referring that patient for such service,
of that interest and to advise the patient that the service may
be obtained from another place, providing the patient with a
list of suppliers of the service.*

IV. Other Provisions

Demonstration programs for alternatives to medical mal-
practice litigation®

The act provides for the Secretary of HHS to award grants
to states that develop demonstration programs allowing for al-
ternatives to malpractice litigation. The alternative resolution
procedures must be voluntary and the participants informed
of the effect of them and of their alternatives.

Elder Justice Act®

The law contains the Elder Justice Act, addressing adult
abuse, neglect or exploitation by a caregiver, including both
volunteers and those working for pay (and encompassing
family members who provide compensated or uncompen-
sated supportive services to an elder). The Elder Justice Act
provides grants to states for elder justice programs, to cre-
ate elder justice forensic centers, to support long-term care
ombudsman programs and adult protective services, and to
create incentives and programs to enhance training, recruit-
ment, and retention of staff providing direct long-term care.
The Elder Justice Act also creates an elder justice coordinating
council and an advisory board to provide recommendations
on improving the quality of long-term care and other elder
care elements.

Employers to provide lactation facilities®

The reform law requires employers to provide reasonable
break times for an employee to express breast milk for a
nursing child for one year after the child is born and to pro-
vide a place shielded from view and intrusion by others. An
employer does not have to compensate for that time (other
than compensation an employer might provide for regularly-
provided breaks). The requirements do not apply to employ-
ers of fewer than 50 employees if doing so would create a
substantial hardship on the employer in terms of facilities,
staffing, or other factors.

Excise tax on tanning services in 2010%¢

A 10 percent excise tax will be levied on indoor tanning ser-
vices (those services using UV lamps) effective July 1, 2010.
This tax replaced a proposed tax on cosmetic surgery.

Nutritional labeling in chain restaurants®”

Chain restaurants will be required, pursuant to regulations
to be issued within one year of the effective date of the act, to
provide nutritional labeling (nutrient and caloric content) of
standard menu items as well as suggested daily caloric intake
on menus or with posted prices, and with each item at a salad

bar.
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V. Not a Conclusion

The Patient Protection and Affordable Care Act is so com-
prehensive and so broad in its reach that an exhaustive de-
scription of all elements that might be of interest to any given
attorney or anyone interested in health care financing as a pol-
icy matter would be well beyond the limitations of this article.
The article has not even touched on the provisions of the law
regarding significant Medicaid expansion, for instance, or on
those provisions regarding health information technology, the
website the Secretary of HHS will have available in the sum-
mer of 2010 to allow persons to be aware of existing health
insurance alternatives, the authorization for nonprofit coop-
erative health insurance plans in the exchanges, additional
support for maternal and child health services, support for
community health centers, nursing home quality, transpar-
ency and accountability, requirements on insurers when emer-
gency services are obtained from a provider not contracting
with that insurer, and other elements, each of significance. In
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